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LL4339/LL5339/LL6339 Comparative Evidence in International Arbitration 
 
This course considers the way that international adjudicators approach fact-finding and factual 
determinations. The course analyses essential policy questions as to the way legal systems should 
deal with evidence; considers comparative law perspectives; and aims to integrate these 
perspectives with practical consideration of the way documents and witnesses are dealt with in 
international arbitration. 
 
There is no greater divergence between legal families than that pertaining to the treatment of 
evidence. For international adjudication to meet the needs of participants from all legal families, a 
proper understanding of comparative approaches and the degree of convergence, is essential to 
arbitrators and practitioners. 
 
This is of particular importance because the outcome of most international disputes depends heavily 
upon findings of fact by the adjudicator. As a result, a key aim of any practitioner is to successfully 
prepare cases so that favourable factual findings are optimised.  
 
Participants will learn how legal counsel might best go about presentation of evidence as part of 
their case strategy and how arbitrators best seek to manage the evidentiary processes in order to 
promote fair and efficient outcomes. 
 
The course will address the following elements of evidence and fact finding in a problem-based 
seminar style. Because of that style, some topics will get more attention than others and some might 
not be touched upon, where their underlying principles have been sufficiently addressed elsewhere. 
 
Evidence and Fact Finding - introduction  
Comparative law perspectives  
Rights and powers of the parties, tribunal and witnesses 
Evidentiary norms under lex arbitri and arbitral rules and party autonomy 
Harmonisation Initiatives – eg The IBA Rules of Evidence 
Public international law and evidentiary issues 
Burden, standard and onus of proof  
Inferences, positive and adverse 
Evidence of intent where relevant, including corruption and fraud  
Proof of applicable law 
Economic, scientific, statistical and accounting evidence  
Evidence from prior ADR processes between the parties or from other arbitral cases  
Admissibility and inadmissible evidence, including confidentiality and privilege 
Inspections, site visits and sampling 
Evidence from non-parties 
Preserving evidence 
Timing of production of evidential material 
Admissibility of new evidence after procedural deadlines 
 
Documentary Evidence 
Duty of disclosure and rights to production 
Pre-arbitral discovery 
E-Documents and E-Document protocols 
Grounds for refusing production 
Rulings on contested applications  
Document management 
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Translations 
 
General witness and expert evidence  
Discretionary control over witness testimony, choice, timing and number 
Pre-hearing protocols for witness evidence and witness statements 
Parties as witnesses 
Witness preparation, including contact with witnesses during hearings 
Hearing witnesses; including uses and limits of cross-examination 
Problems with interpreters and witness evidence 
Subpoenas and compulsion  
Expert witnesses and expert assistance 
Advantages and disadvantages of tribunal versus party appointed experts  
Challenges to experts’ independence or expertise 
Powers, rights and duties of experts 
Experts as to applicable law and quantum  
 
Questioning the expert, the expert brief and expert reports 
Joint reports of party-appointed experts 
Expert conferencing and expert teaming 
Witness costs and expenses 
 
 


